J.L. DE LA CUESTA (ed.), Resolutions of the Congresses of the International Association of Penal Law (1926 — 2004)

IXTH INTERNATIONAL CONGRESS OF PENAL LAW
(The Hague, 23 - 30 August 1964)°

Topics:
1.- Aggravating circumstances, other than concurrent offences and recidivism.
2.- Offences against the family and sexual morality.
3.-The role of the prosecuting organs in criminal proceedings.
4 - International effects of penal judgments.

Section I: Aggravating circumstances, other than concurrent offences and
recidivism.

Considering:

That there exists a very wide variety of legislative techniques for the purpose of emphasizing
the special gravity of an offence and of punishing it adequately;

That it is desirable for such techniques to safeguard the rights of the accused by observing the
principle of legality and individualization of punishment, while being capable of adaptation to
each particular case;

That, although it is sometimes very difficult to realize both these aims in full at the same time,
one should seek to strike an equilibrium between the two;

That the legislations of the various countries present various systems for achieving this result,
either through a choice between the minimum and maximum limits of a penalty provided by the
law or by applying a penalty in excess of the normally provided maximum.

Notwithstanding this variety in legislation, whenever a system of aggravating circumstances is
provided for, it appears desirable to the Congress:

1. That insofar as possible and with due regard to the requirements of criminal policy imposed
by tradition and the particular nature of the various national legal systems, aggravating
circumstances be dealt with in the general part of the Penal Code;

2. That consideration of aggravating circumstances take place with due regard for the general
rules of subjective responsibility;

3. That application of aggravating circumstances be left to the discretion of the Courts;
4. That in cases where aggravating circumstances do not allow the legal maximum to be
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exceeded, a non-restrictive listing of aggravating circumstances be furnished to the Courts by
way of example, but that the Courts may, if necessary, consider others.

Such listing should have regard to the objective aggravating elements of the offence, and to
the particularities of the offender's personality and the motives for his behavior in order to
ensure the better resocialisation of the defendant and protection of society;

5. That active comparative studies be undertaken concerning the criminological aspects of the
aggravating circumstances considered in the various legislations so as to permit a solution to
be found for the essential practical problems in this field of criminal law.

Section II: Offences against the family and sexual morality

The Second Section of the Congress,

considering the importance of the questions which it has been dealing with, has tried to
prepare moderate conclusions concerning certain problems. But in taking this position it
remains aware that this constitutes only a first juridico-penal approach to a matter in which it is
the desire of the Section that in years to come criminological studies be undertaken as regards
sexual offences, so that a systematical juridico-penal elaboration be possible in the future.

Resolution .

1. Wherever fornication is a crime, it should be eliminated from the criminal law.
2. Adultery should not be made a criminal offence.

Resolution II.

Where incest is punishable, the crime should be limited to sexual relations between
ascendants and descendents and between brothers and sisters.

The proceeding, particularly in criminal cases of incest, should include studies of the defendant
and his social and familial environment.

Resolution II.

The distribution of birth control information and means of preventing conception should only be
deemed infractions of the penal law if it violates legal prohibitions against pornography or
obscenity, or is contrary to the necessities of protecting youth.

Resolution V.

In countries which prohibit abortion it is necessary to enlarge the possibility of obtaining legal abortions.
In all cases in which the law authorizes a woman to interrupt her pregnancy, such interruption of
pregnancy should be carefully regulated by law.
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Resolution V.

The criminal law should not prohibit the practice of artificial insemination except in the single
case where the insemination takes place without the consent of the woman and of her
husband.

Resolution VI.

The criminal law should prohibit homosexual behavior under the following circumstances:

a) where force or violence is used to compel homosexual behavior;

b) where a minor is involved in homosexual behavior by an adult;

c) where an individual in a position of trust and confidence abuses his position and involves his
ward or the person entrusted to his care in homosexual behavior;

d) where the homosexual behavior occurs openly or in such a way as to instigate others to
perversion;

e) where it instigates homosexual procuring.

Homosexual behavior either male or female, between consenting adults which does not violate
any of the aforementioned elements should not be prohibited by the criminal law.

Resolution VII.

The problem of non-support of wives and children is a serious social problem, which has
increased with the increasing mobility of modern society.

It is recommended that an international committee of the Association Internationale de Droit
Pénal, of experts in family law, criminal law and international law, be created for the purpose of
making a socio-legal investigation of the problem. The existing U.N. Convention of 1958 on
this topic and the work of other associations like the Société Internationale de Défense Sociale
and the Société Internationale de Criminologie should be studied in future efforts directed at
finding effective remedies for dealing with the non-support of wives and children, which may be
adopted on a worldwide basis.

Section lll: The role of the prosecuting organs in criminal proceedings

1. The Public Prosecutor’s task, which is to protect the social and legal order disturbed by the
commission of an offence, involves a heavy social responsibility. He must discharge his duties
with objectivity and impartiality and with due and constant concern for safeguarding human
rights. In discharging his functions, the Public Prosecutor must keep the offender's
rehabilitation in view.

2. As regards the institution of prosecutions there are two opposing systems: the system of
legality and that of discretionary power ("opportunité'). Either is admissible in principle,
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provided that the manner of application ensures good administration of justice. Certain
correctives to these principles are indispensable to check arbitrariness on the one hand, and
legal inflexibility and formalism on the other. Such correctives must be inspired by
considerations of humanity, fairness and social usefulness.

Nevertheless it is necessary to undertake a wider study of the value of the existing correctives
to both systems, and perhaps also to improve them and consider criteria capable of leading to
new correctives.

3. Many countries, considering prosecution an extension of the maintenance of order, feel that
it is the responsibility of the Executive, to whose authority and orders the prosecutor must
therefore be subject.

In other countries, however, the law has made the prosecutor independent of such authority,
and in others again, legal and social developments have permitted him to achieve a large
measure of independence.

The Congress has paid close attention to the considerations in favor of a wide autonomy of the
prosecutor vis-a-vis the Government. It deems, however, that such autonomy should not
exclude a posteriori supervision and possible sanctions, or the power of stimulating
prosecutors when the vital interests of the nation are at stake.

4. The social importance of the Public Prosecutor's role requires that special attention be given
to his professional training and high moral qualities. As for his professional training, thorough
knowledge of criminology is necessary, inter alia, which should be perfected during his career.

Section IV: International effects of penal judgments

I. General observations.

1. It is desirable in principle that penal decisions rendered in one State should be able to be
recognized in another State. Such recognition is not incompatible with the idea of sovereignty.
Actually the excessive nationalism which keeps nations divided has, in many cases and
particularly in the field of criminal law, given way to a spirit of cooperation which conforms to
international solidarity. Further, the practical difficulties involved in giving effect to foreign penal
judgments can be overcome as a result of the recent contributions of comparative law.

2. The nature and extent of the effects of foreign penal judgments will depend on the degree of
similarity of the political, cultural, social and legal backgrounds of the States concerned. It is
essential to distinguish between effects which by their nature are mainly regional, and those
which are mainly international. At present recognition of the possibility of enforcing foreign
judgments in general and particularly the supervision of probationers and parolees of foreign
jurisdictions, can be considered only within regionally defined groups of States which operate
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under similar principles of public life. On the other hand, nothing stands in the way of prompt
recognition of particular effects even between States having fundamentally different basic
structures.

Il. Preconditions for recognition.

1. a) First, recognition of a foreign penal judgment presupposes that it has the status of res
Jjudicata.

As a rule, judgments entered in the absence of the offender should not be recognized. Such
judgments may, however, be recognized if they involve minor offences, such as traffic
offences, and if the offender had an opportunity to present his defense.

b) Further, as a general rule, recognition of a foreign judgment will actually mean a double
penalty for the offence in question.

c) Finally, as a general rule, there will be no recognition in cases of political or connected
offences, or of military or tax offences. However, special agreements in these matters are not
to be excluded.

2. The procedure in the foreign court which resulted in the judgment whose recognition is
sought must conform to the fundamental principles of criminal procedure under the rule of law,
as set forth in various generally recognized international declarations and agreements.

3. Recognition of a foreign judgment is subject to the national “ordre public'. The concept of
"ordre public" as used here means the essential interests of the State.

lll. The various effects.

A. Negative effects.

1. a) The negative effect of the res judicata quality of a penal judgment rendered abroad (“ne
bis in idem”) should be recognized by all States to the largest degree possible. This should
particularly be applied in cases where the interested State (i.e. the State where recognition is
sought) has only subsidiary jurisdiction.

b) But even in cases where the interested State has principal jurisdiction, recognition should
be foreseen. In this context this is particularly true in cases of offences against legally
protected personal rights (life, liberty, honor) and offences involving special interests (currency,
prohibition of the release of nuclear energy, aviation safety).

c) Certainly the penalty served for an offence in one State should at least be capable of being
taken into account in determining the penalty to be imposed in another State for the same
offence.

d) In spite of the res judicata quality of a judgment rendered in one State, and without regard to
the requirements of "ordre public', it might in exceptional cases be possible for the highest
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judicial authority of another State (e.g. the Minister of Justice or the Attorney General) to
institute fresh proceedings for overriding reasons of justice (wide divergences in the penal
appraisal of the offence in the States concerned, the existence of telling reasons in favor of
reopening proceedings ... ).

e) In the case of a penal judgment involving a conviction its res judicata quality can be
recognized abroad only if the penalty has been served, rescinded or barred by limitation. This
does not apply when a national State ensures enforcement of a sentence rendered in another
country.

f) If a criminal prosecution is brought in one State for an offence committed in that State, the
judicial authorities of other States should have the possibility of refraining from instituting a
prosecution for the same offence ("principe de I'opportunité" - principle of discretionary power).

B. Positive effects.

2. a) Even for States between whom unlimited enforcement of foreign penal judgments cannot
presently be considered, the possibility of working out agreements on limited enforcement
relating only to certain groups of offences (e.g. traffic offences), should be studied.

b) When it is possible either to extradite a convicted offender to the State having rendered the
judgment, or to enforce the penalty in the State of residence, the convicted offender should at
least be heard before a decision is made.

c) The State which entered the judgment should recognize an enforcement of the judgment in
the State of residence.

3. Enforcement will not be effected:

- if limitation of the penalty has been obtained by virtue of the law of either the requesting or
the requested State;

- or if the offender has obtained a pardon or amnesty in either the requesting or the requested
State.

4. In enforcing a foreign judgment, the requested State will, if appropriate, substitute such
penalty or other measures provided in its own legislation for an analogous offence, in place of
the sanction imposed by the foreign judgment. Such substitution should never worsen the
position of the convicted offender.

5. a) Consideration should be given to enabling a State to ensure, within its territory, the
supervision of persons conditionally convicted or released in another State (parole, probation
and analogous measures). Such a system of mutual assistance would be an excellent
instrument of modern criminal policy not only between States with broadly similar legal
systems, but also within a wider framework.

b) The basic decisions to be taken during such supervision may be made either by the
sentencing State or by the State of residence, preferably by the latter for reasons of simplifying
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procedure. It is important to know whether revocation of the conditional suspension of the
penalty or the conditional release must ensue as a result of another offence or be ordered for
other reasons.

c) Execution of the suspended or remaining prison sentence should as a rule be effected in the
State of residence. However, one might consider a combination of supervision in the State of
residence with execution in the sentencing State, notably when the State of residence cannot
decide on ensuring execution.

6. a) Independently of whether execution will be granted in a State upon a foreign penal
judgment, certain effects of the judgment, such as disqualifications and prohibitions (e.g.
revocation of driving license, prohibition to engage in certain trades or professions) may in the
interest of the legal order of the State be enforced in its territory to the extent that its law
provides for such effects.

b) Secondary penalties and subsidiary measures under national law may likewise be attached
to a foreign penal judgment through the institution of a subsequent proceeding.

7. Further, it is to be hoped that, as far as possible, a conviction rendered in one State will
have special results with respect to a proceeding instituted in another State, when the previous
judgment does not determine a legal sanction but determines a fact or a legal status.

a) A precondition for this is an exchange of judicial information, to be ensured in the widest
possible measure by bilateral or multilateral conventions. When expunging entries from
criminal records, foreign convictions should be treated in the same way as convictions by
national courts.

b) As regards the fixing of the penalty, foreign convictions should to a very large degree be
taken in consideration by national Courts. This applies to fixing the penalty in general, to the
granting or revocation of suspension of the sentence or conditional release, to a later fixing of
an aggregate penalty, to recidivism and to aggravation of the penalty for dangerous habitual
offenders, insofar as this possibility is provided for by national legislation.

c) Also when special measures are to be undertaken previous foreign convictions should be
taken into account in the same way as those rendered by national Courts.

d) Nor are there any objections to consideration of previous foreign convictions when decisions
are to be made on the granting of rehabilitation, pardon or amnesty.

e) Moreover, foreign penal judgments may be given effect within the frameworks of civil,
administrative and procedural law, whether occurring automatically or as a result of fresh
proceedings.

8. The foregoing should not affect the international effects of civil law decisions made by a
foreign criminal Court.
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IV. Recognition procedure.

1. The question whether and to what extent enforcement proceedings are required for the
recognition of a foreign penal judgment, or whether proof of the judgment will suffice, should
depend on national law. As a rule enforcement proceedings will be necessary only in the case
of enforcement of the foreign penal judgment or of supervision.

2. Insofar as recognition of a foreign judgment is based on an international convention,
examination of such judgment should be confined to the procedural aspects of the case;
consequently there should be no “review of the merits”. However, the requested State should
reserve the power of adapting foreign sanctions to its own law. Insofar as recognition is
effected only according to national law, the spirit of international solidarity would require
reliance in principle on the propriety of the foreign system of justice.

V. Final observation.

It would be desirable that the settlement of litigation which may possibly result from application
of the principles set forth herein, be submitted to an international jurisdiction.
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